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UNITED STATES BANKRUPTCY COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

In re: EXCEL STORAGE PRODUCTS, LP, : Chapter 7
Debtor. : Case No. 5-10-07862

                           

WILLIAM G. SCHWAB, Trustee for the :
the Estate of Excel Storage Products, LP, :

Movant, : Nature of Proceeding:
vs. : Motion for Expedited

INTERNAL REVENUE SERVICE, : Consideration
PA DEPARTMENT OF REVENUE, :
PA DEPARTMENT OF LABOR & INDUSTRY, :
CALIFORNIA FRANCHISE TAX BOARD, :
DEL PASO PIPE & STEEL, INC., and :
HUNTINGTON NATIONAL BANK, :

Respondents. :

MOTION FOR EXPEDITED CONSIDERATION
OF APPLICATION TO APPROVE GLOBAL SETTLEMENT

OF ALL CLAIMS BETWEEN THE ESTATE AND HUNTINGTON NATIONAL BANK

AND NOW COMES, WILLIAM G. SCHWAB, ESQUIRE, Trustee in bankruptcy in

the above-captioned Chapter 7 proceeding, by and through his counsel, William G.

Schwab & Associates, and moves this Honorable Court for an Order granting Expedited

Consideration of the Trustee’s Application to Approve Global Settlement of All Claims

Between the Estate and Huntington National Bank and to grant an expedited Notice in that

any Objections to the said Settlement must be received by 3:00 p.m. EST on February 3,

2011 respectfully stating in support thereof:

1.  Movant, WILLIAM G. SCHWAB, ESQUIRE, is the duly appointed, qualified

and acting Trustee in bankruptcy in the above-captioned proceeding, having his place of

business at 811 Blakeslee Boulevard Drive East, Lehighton, Pennsylvania  18235.

2.  On December 17, 2010, the Trustee filed his Motion to Sell Personal Property

of the Estate Free and Clear of Liens and Encumbrances (Docket Entry # 166).
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1 The following terms are only a summary and the terms are more specifically set forth
in the attached Settlement Agreement.  Capitalized terms not otherwise defined in the
Application shall have the meanings ascribed to them in the Settlement Agreement.
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3.  The only timely objections to the Trustee’s aforementioned sale motion are

Huntington National Bank and ECP Real Estate Partners, L.P. and Ordel, LLC.  No other

objections to the Trustee’s sale motion have been filed as of this date.

4. The Trustee also filed an Adversary Complaint against Huntington in this

bankruptcy case, which is indexed adversary proceeding number 5:10-ap-00466-RNO.

5. Huntington has filed an Emergency Motion for Relief From the Automatic

Stay and For Abandonment of Property (the “Relief From Stay Motion”) as well as a Motion

request the Trustee to abandon certain property (the “Abandonment Motion”).

6. The Trustee has reached a global settlement agreement with Huntington and

PAF to resolve Huntington’s Objection to the sales motion, the Trustee’s objections to the

Abandonment Motion and the Motion for Relief From Stay, and the Trustee’s Adversary

Complaint.  The settlement will also resolve any issues with post-petition rent payments

as to the Debtor’s landlords at its respective asset locations. 

7. Simultaneous with this Motion for Expedited Consideration of Application to

Approve Settlement, the Trustee has filed his Application to Approve Settlement, which

attaches the Settlement Agreement.

8. The terms of the Settlement Agreement are more specifically outlined in the

Trustee’s Application to Approve Settlement. 

9. The Trustee will serve the Expedited Notice by posting it on West Auction’s

website of www.westauction.com in addition to having the auctioneer circulate emails to

all interested bidders of the deadline of February 3, 2011 at 3:00 p.m. EST to object to this

Settlement.  

10. The Trustee will also mail the Notice of Expedited Consideration of the

Trustee’s Application to Approve Settlement by first class mail to the uploaded creditor

matrix in this bankruptcy case, the Notice is Attached as Exhibit “B” to the Application.   

11. The Terms of the Settlement Agreement can be summarized as follows1:

a. The Settlement Agreement calls for PAF to purchase from Huntington,

Case 5:10-bk-07862-RNO    Doc 352    Filed 01/28/11    Entered 01/28/11 21:50:25    Desc
 Main Document      Page 2 of 9

http://www.westauction.com


2All Rent Payments and Additional Rent Payments due with respect to the East
Stroudsburg properties and owing to ECP shall be paid by PAF directly to Huntington by
agreement of ECP and pursuant to a certain Collateral Assignment of Leases and Rents, dated
July 3, 2006 and recorded in the Office of the Recorder of Deeds of Monroe County at
Instrument No. 200631671.
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inter alia, Huntington’s loans, claims and security interest related to the Debtor and allows

PAF the right to credit bid Huntington’s claim (which claim, under the settlement is deemed

an allowed, secured claim in the amount of $15,139,872.10) up to $15,139,872.10 at the

continued auction scheduled for February 4, 2011;

b. PAF will make a cash payment to the Bankruptcy Estate in the amount

of $500,000.00 as a Trustee Carve-Out, which amount shall be allocated $350,000.00 to

settle the Trustee’s claim against Huntington and $150,000.00 as a settlement of any

claims related to violations of the WARN Act;  

c. In the event PAF is the successful purchaser at the Auction and

purchases the assets, PAF shall pay to the applicable landlord for the following Debtor

Leased Locations, which payments shall be in full and complete satisfaction of any

administrative claims the applicable landlord may have from the filing of the Bankruptcy

Case through January 31, 2011 and upon such payment any such claim shall be waived:

(i) to ECP Real Estate Partners, L.P. (“ECP”) with respect to the

East Stroudsburg properties, rent in the amount of

$302,884.04 (four months at $75,721.01 per month) plus real

estate taxes in the amount of $78,133.92 (the “ECP Rent

Payment”);2

(ii) to Ordel, LLC (“Ordel”) with respect to the Brookings, South

Dakota property, rent in the amount of $83,333.32 (four

months at $20,833.33 per month) plus real estate taxes and

additional rent (including utilities) in the amount of $61,666.68

(the “Ordel Rent Payment”); and

(iii) to 213 Kelly, LLC (“213 Kelly”) with respect to the Lodi,

California property, rent in the amount of $106,200.00 (four

months at $26,550.00 per month) plus real estate taxes in the

Case 5:10-bk-07862-RNO    Doc 352    Filed 01/28/11    Entered 01/28/11 21:50:25    Desc
 Main Document      Page 3 of 9



4

amount of $20,176.81 (the “213 Kelly Rent Payment” and with

the ECP Rent Payment and the Ordel Rent Payment, the

“Rent Payments”).

In addition to the Rent Payments, PAF shall pay the following amounts to the applicable

landlord or Trustee with respect to the Debtor Locations to allow PAF continued access

from the Effective Date of the Settlement until the earlier of (x) April 30, 2011 or (y) the

date specified in a written notice provided by PAF to the Trustee that PAF no longer

requires access to such Debtor Location, which payments shall be in full and complete

satisfaction of any administrative claim the applicable landlord may have against the

Debtor’s bankruptcy estate or claim the applicable landlord may have against the Debtor’s

bankruptcy estate or claim the applicable landlord or the Trustee may have against PAF:

(i) to ECP with respect to the East Stroudsburg properties,

monthly rent in the amount of $75,721.01 plus pro rated real

estate taxes for such month in the amount of $19,533.48, plus

to ECP (to the extent it pays) or to the applicable utility

company, utilities incurred by PAF from and after the Effective

Date until PAF is no longer in possession of the property (the

“ECP Additional Rent Payment”) (See footnote 2 allowing the

ECP Additional Rent Payment to be paid to Huntington);

(ii) to Ordel with respect to the Brookings, South Dakota property,

monthly rent in the amount of $20,833.33 plus pro rated real

estate taxes for such month in the amount of $3,118.33 plus

pro rated Additional Rent in the amount of $1,961.29, plus to

Ordel (to the extent it pays) or to the applicable utility company,

utilities incurred by PAF from and after the Effective Date until

PAF is no longer in possession of the property (the “Ordel

Additional Rent Payment”);

(iii) to 213 Kelly with respect to the Lodi, California property,

monthly rent in the amount of $26,550.00 plus pro rated real

estate taxes for such month in the amount of $4,483.74, plus
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to 213 Kelly (to the extent it pays) or to the applicable utility

company, utilities incurred by PAF from and after the Effective

Date until PAF is no longer in possession of the property (the

“213 Kelly Additional Rent Payment”); and

(iv) to the Trustee (to the extent he pays) or to the applicable utility

company, utilities incurred by PAF for the Cadiz, Ohio location

from and after the Effective Date until PAF is no longer in

possession of the Debtor Owned Location (the “Trustee

Additional Rent Payment” and with the ECP Additional Rent

Payment, the Ordel Additional Rent Payment, and the 213

Kelly Additional Rent Payment, the “Additional Rent

Payments”), the Trustee agreeing to cooperate with PAF

regarding the provision of utility service to PAF as needed.

The Trustee shall pay all utilities with respect to the East Stroudsburg, Lodi, California, and

the Cadiz, Ohio location incurred prior to the effective date of the Settlement, and PAF

shall have no responsibility or liability for any administrative claims of the Debtor except as

explicitly set forth in the Settlement Agreement;

d. In the event PAF is the successful purchaser at the Auction and

purchases the Debtor’s assets, the Trustee will provide PAF with, or arrange for PAF to

have full and unfettered access to and use the Debtor Locations to, inter alia, prepare, sell

and remove any assets purchased at the sale and to conduct auctions at any of the Debtor

Locations for no less than 90 days subsequent to the Effective Date.  The Trustee shall

provide PAF with access to the Cadiz, Ohio location free of charge for 90 days from the

Effective Date provided that PAF shall be required to reimburse the Trustee for the costs

of utilities after the Effective Date incurred while it is in possession of the Cadiz, Ohio

location.  The Trustee will move for an extension of time to assume or reject the unexpired

leases up to ninety (90) days after the Effective Date; 

e. The Trustee will abandon and turn over all uncollected accounts

receivable, and any accounts receivable collected after January 17, 2011, to Huntington;

f. The Trustee will abandon the Debtor’s and W.C. Cardinal’s  Direct
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Deposit accounts with Huntington which includes collected accounts receivable;

g. Huntington will be granted relief from stay to proceed with collecting

all accounts receivable and to set off against the Debtor’s and W.C. Cardinal’s  Direct

Deposit accounts with Huntington;

h. Huntington will relinquish any claims it has to the approximate amount

of $458,000 in the Trustee’s bank account related to the Debtor, which includes at least

$288,000 attributable to the Debtor’s accounts receivable;

i. The Huntington Claim shall be deemed to be an allowed first priority

secured claim in the Bankruptcy Case in the amount of $15,139,872.10, however, solely

in the event PAF is the successful bidder at the Auction and purchases the assets, and

except as otherwise provided for in this Settlement Agreement, Huntington and PAF shall

not be entitled to any further distribution on account of the Huntington Claim and shall

waive any further distributions with respect to the Huntington Claim;

j. Huntington shall waive any interest or liens it may have with respect

to the real estate located at Cadiz, Ohio purchased in July, 2010 from W.C. Cardinal

Company;

k. The Trustee and the Debtor’s estate shall waive any right to surcharge

Huntington, PAF and any of the Assets or assert or make a claim for any costs or expense

of administration or other charge, lien or assessment against Huntington and PAF, their

claims, their collateral or the Assets under 11 U.S.C. §§ 105, 506(c), 552 or otherwise;

l. On the Effective Date, the Trustee shall dismiss the Trustee Adversary

Proceeding with prejudice and Huntington and/or PAF will withdraw the Relief from Stay

Motion except as to the Debtor’s direct deposit accounts, the W.C. Cardinal direct deposit

account and the Debtor’s accounts receivables;  

m. PAF is authorized to abandon any Assets or other property at the

Debtor Locations when PAF vacates such Debtor Locations and PAF shall not be liable or

responsible for any costs or other obligations related to or arising from such abandoned

property;

n. The Trustee will issue a limited special release to Huntington and PAF

that will not include any claims dealing with 401k plan administration;
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o. Huntington and PAF will issue a limited special release to the Trustee;

p. Upon Court Approval to settle, the Trustee will be authorized to directly

pay $42,000.00 to West Auctions for their professional services, and $116,666.00 as their

one-third contingency fee and $11,918.00 for costs to Klehr Harrison for representing the

Trustee;

q. PAF shall not be liable or responsible for any claims or arising from

the release of hazardous substances or other environmental damage with respect to any

of the Debtor’s locations;

r. The Settlement is conditioned upon receipt by PAF and Huntington of

(i) a release for any and all claims, demands, actions, causes, suits and damages

whatsoever, at law or in equity, in tort, contract, or otherwise that the Union may have for

its own behalf or on behalf of its members against Huntington and PAF, including, without

limitation, any claims or causes of action raised by the Union in its adversary proceeding,

and (ii) a release of any and all claims, demands, actions, causes, suits and damages

whatsoever, at law or in equity, in tort, contract or otherwise that any of the non-union

employees may have against Huntington or PAF including, without limitation, any claims

or causes of action raised by the non-union employees in their adversary case; and

s. The Settlement is further conditioned upon the entry of an order of the

Bankruptcy Court approving the Sale of the Assets to PAF free and clear of all liens,

claims, and encumbrances.

12. It is in the best interests of the estate to settle pursuant to the terms of the

stipulation and avoid the costs of further litigation.

13. The Bankruptcy Estate essentially receives $788,000.00 from this deal which

includes the $500,000 payment from PAF Investments, LLC and the approximate amount

of $288,000 from accounts receivables currently in the Trustee’s escrow account.

14. The Settlement further reduces the Bankruptcy Estate’s liability to landlords

for post-petition rent incurred in the storage of assets of the estate under the Debtor’s

leases, which is estimated to be in excess of $1,000,000.00.  In addition, Huntington

waives any interest or liens it may have with respect to the real estate located at Cadiz,

Ohio.
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15. Assets are rapidly deteriorating as they are exposed to the weather elements

and the sale must proceed post haste to maximize recovery for the estate and the

Settlement enables such assets to become expeditiously liquidated into cash.

16. If the matter were not settled, then there would be extensive, lengthy and

costly litigation between Huntington and the Trustee and the likelihood of success of the

litigation would be unknown.  The one certain outcome of litigation would be extensive

litigation costs that would deplete creditors’ recoveries, could leave the Debtor’s estate

administratively insolvent, and would lead to great inconvenience and delay.  The

settlement resolves numerous issues and allows the Debtor’s estate to obtain significant

recoveries and unencumbered property.  Thus, the settlement is in the paramount interest

of the creditors.

17. Time is of the essence of the Settlement Agreement as it must obtain Court

Approval of this Settlement Agreement in order for PAF Investments, LLC to become

entitled to bid at the auction.

WHEREFORE, the Trustee respectfully prays for this Honorable Court to issue an

Order granting Expedited Consideration of the Trustee’s Application to Approve Settlement

and to grant an expedited Notice in that any Objections to the said Settlement must be

received by 3:00 p.m. EST on February 3, 2011.  

Respectfully submitted,

WILLIAM G. SCHWAB & ASSOCIATES:
Dated: 01/28/11

By: /s/Adam R. Weaver                                      
                    ADAM R. WEAVER, ESQUIRE

Attorneys for Trustee
Attorney ID #208766
811 Blakeslee Blvd. Drive East
PO Box 56, Lehighton, PA 18235
(610) 377-5200, (610) 377-5209 (FAX)
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UNITED STATES BANKRUPTCY COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

In re: EXCEL STORAGE PRODUCTS, LP, : Chapter 7
Debtor : Case No. 5-10-07862

                           

WILLIAM G. SCHWAB, Trustee for the :
the Estate of Excel Storage Products, LP, :

Movant, : Nature of Proceeding:
vs. : Motion for Expedited

INTERNAL REVENUE SERVICE, : Consideration
PA DEPARTMENT OF REVENUE, :
PA DEPARTMENT OF LABOR & INDUSTRY, :
CALIFORNIA FRANCHISE TAX BOARD, :
DEL PASO PIPE & STEEL, INC., and :
HUNTINGTON NATIONAL BANK, :

Respondents. :

ORDER

AND NOW, upon consideration of the Trustee’s Motion for Expedited
Consideration of the Trustee’s Application to Approve Global Settlement of All Claims
Between the Estate and Huntington National Bank and to grant an expedited Notice in
that any Objections to the said Settlement must be received by 3:00 p.m. EST on
February 3, 2011, it is hereby ORDERED and DECREED that the Trustee’s Motion is
GRANTED;

IT IS FURTHER ORDERED that any Objections to the Trustee’s Application to
Approve Settlement must be received by 3:00 p.m. EST on February 3, 2011 and any
timely objections thereto will be heard on February 4, 2011 at 9:30 a.m. EST in
Courtroom Number 2, Max Rosenn U.S. Courthouse, 197 South Main Street, Wilkes-
Barre, Pennsylvania;

IT IS FURTHER ORDERED that The Trustee will serve the Expedited Notice by
posting it on West Auction’s website of www.westauction.com in addition to having the
auctioneer circulate emails to all interested bidders of the objection deadline of
February 3, 2011 at 3:00 p.m. EST to object to this Settlement.  The Trustee will also
mail the Notice of Expedited Consideration of the Trustee’s Application to Approve
Settlement by first class mail to the uploaded creditor matrix in this bankruptcy case.  A
Certificate of Service indicating the same must be filed on or before February 3, 2011. 
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